Consultation Response/ Ymateb i Ymgynghoriad
Date / Dyddiad: 8 March 2022
Subject / Pwnc: Human Rights Act Reform: A Modern Bill of Rights
As the Children’s Commissioners for Northern Ireland, Scotland and Wales, we will
focus on issues affecting children and their families in the devolved nations. While
our statutory functions differ1, we are all Independent Children’s Rights Institutions
established in accordance with UN principles.2 Our remits centre upon the promotion
and protection of children’s rights, particularly under the UN Convention on the
Rights of the Child (UNCRC), informed by children’s views and experiences.
By incorporating the European Convention on Human Rights (ECHR) into domestic
law, the Human Rights Act has been critical to advancing children’s rights in the UK.
Under the promise of ‘bringing rights home’, the Act has empowered children whose
rights have been violated to obtain a remedy in national courts, rather than having to
go to the European Court of Human Rights in Strasbourg. The requirement for public
authorities to act compatibly with ECHR rights under Section 6 has embedded
human rights into the delivery of public services, thereby reducing the need for
children and those representing their interests to resort to litigation to enforce rights.
The ECHR has been a force for positive change in our society, impacting not just
development of our laws but also our attitudes. Its impact cannot be overstated. In
this regard, we would highlight the jurisprudence of the European Court of Human
Rights on corporal punishment. In 1982, the court considered the cases of Mrs
Campbell and Mrs Cosans, two Scottish mothers who objected to the use of corporal
See The Children’s Commissioner for Wales Act and Regulations 2001; Commissioner for Children
and Young People (Scotland) Act 2003; and The Commissioner for Children and Young People Order
(Northern Ireland) 2003
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Principles relating to the Status of National Institutions (The Paris Principles) adopted by General
Assembly resolution 48/134 of 20 December 1993; and Committee on the Rights of the Child General
Comment no. 2 (2002): The role of independent national human rights institutions in the promotion
and protection of the rights of the child

punishment at the state schools their sons attended. The court found that Article 2 of
Protocol 1, and specifically the parents’ right to ensure the education of their children
in conformity with their philosophical convictions, had been violated. Legislation was
subsequently introduced which banned corporal punishment in state schools. In
addition, a landmark Strasbourg judgment in 1998 on corporal punishment in the
home found that English law "did not provide adequate protection" for children
against treatment or punishment contrary to Article 3.3 Law reform on this issue has
culminated in the Scottish Parliament in 2019 removing the defence of justifiable
assault from Scots law.4 The Welsh Parliament/Senedd Cymru followed suit a year
later with the removal of the defence of reasonable punishment.5
The Human Rights Act also forms a central part of the devolution settlement in the
UK. The role played by the ECHR in the devolution statutes has helped to embed
respect for human rights in executive and administrative action in Scotland, Northern
Ireland and Wales.6
In all three nations there has been a move to enhance human rights protections for
children. For example, in January 2011, the Rights of Children and Young Persons
(Wales) Measure 2011 was passed which placed a duty on all Welsh Ministers to
have due regard to the substantive rights and obligations within the UN Convention
on the Rights of the Child (UNCRC) and its Optional Protocols. In March 2021, after
over 10 years of campaigning by children, young people and wider civil society, the
Scottish Parliament passed the UNCRC (Incorporation) (Scotland) Bill, which will
fully and directly incorporates the UNCRC into Scots Law. The Scottish Government
has committed to take forward proposals to incorporate other international human
rights treaties into Scots Law.7
We are of the firm opinion that children in the UK need the protection of both the
Human Rights Act (covering ECHR rights) and UNCRC rights in domestic law.8
The proposals set out in the Government’s consultation paper9 will significantly
weaken the protection of children’s rights in the UK. We are not convinced that the
rationale to “prevent the incremental expansion of rights without proper democratic
oversight” has been borne out in case-law and in practice. We are concerned that
the proposals will negatively impact on the ability of children and their
representatives to enforce their rights. We are also concerned that the proposals will
impair the interpretation of certain rights, particularly Article 8. We do not consider
that the consultation paper has fully considered the impact that the proposals will
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have on the devolution framework. Finally, the proposals will weaken the UK’s
commitment to the ECHR, and will risk damaging relations between the UK and the
Council of Europe (particularly the European Court of Human Rights).
Under Chapter 3 of these proposals, the cited criticisms of the Human Rights Act are
that there has been a growth of rights culture, which has created legal uncertainty
and that the expansion of rights presents a risk to public protection. As
Commissioners whose legislative remits are firmly and proudly grounded in
children’s international human rights, we cannot disagree more strongly with any
proposals that seek to minimise the important growth in awareness, understanding
and appreciation of others’ human rights. Moreover, our statutory purposes place us
in diametric opposition with the UK Government’s proposals in this regard.
We expand on each of these concerns below.
Human Rights Act and Devolution
Any change to the Human Rights Act will impact on the people and governance of
Wales, Scotland and Northern Ireland. This is because, amongst other reasons, the
devolved administrations are required to act compatibly with ECHR rights when
legislating. For example, section 81 of the Government of Wales Act 2006 states that
Welsh Ministers have no power to make or approve any form of legislation that is
incompatible with any of the Convention rights.
Northern Ireland
The consultation document recognises the central importance of robust mechanisms
to protect human rights in the peace settlement in Northern Ireland, including the
following commitment in the Belfast (Good Friday) Agreement 1998:
“(t)he British Government will complete incorporation into Northern Ireland law
of the European Convention on Human Rights (ECHR), with direct access to
the courts, and remedies for breach of the Convention, including power for the
courts to overrule Assembly legislation on grounds of inconsistency.”10
Paragraph 9 of this section of the Agreement outlined the steps the Irish Government
committed to take to ensure an equivalency of rights across the island.
Over recent years, following the referendum on the UK withdrawal from the EU, the
potential impact on rights protections in Northern Ireland, and the ramifications for
the peace process, have become a matter of great concern. Article 2 of the Northern
Ireland protocol of the Withdrawal Agreement states that:
“The United Kingdom shall ensure that no diminution of rights, safeguards or
equality of opportunity, as set out in that part of the 1998 Agreement entitled
Rights, Safeguards and Equality of Opportunity results from its withdrawal
from the Union, including in the area of protection against discrimination, as

NIO, 1998, The Belfast (Good Friday) Agreement 1998, Paragraph 3 of the of the ‘Rights,
Safeguards and Equality of Opportunity’ section.
10

enshrined in the provisions of Union law listed in Annex 1 to this Protocol, and
shall implement this paragraph through dedicated mechanisms.”
We are pleased that the government declares its full commitment to the Belfast
(Good Friday) Agreement in the consultation document.11 However, there is no detail
as to how the government plans to continue to meet these obligations, but rather a
vague reassurance is provided: “our proposed reforms will not undermine that
Agreement.”
While it is correct that the Agreement does not specify how the ECHR would be
incorporated into the law of Northern Ireland, the statement that “any reform will keep
the Convention rights incorporated into the Northern Ireland law and indeed UK law”
appears to be out of step with the rest of the consultation document which outlines
how the government proposes to replace the Human Rights Act with a Bill of Rights
with more limited provisions and applications. Any reduction in the ECHR rights, or in
the remedies open to individuals for breaches of these rights will be a direct breach
the Belfast (Good Friday) Agreement and the Northern Ireland Protocol.
The consultation document also recognises the commitment in the Agreement to a
Bill of Rights for Northern Ireland but suggests that Bill of Rights processes for the
UK and for NI could run in parallel and be mutually reinforcing. However, the Bill of
Rights for Northern Ireland is explicitly to contain rights in addition to the ECHR, as
opposed to the British Bill of Rights which is proposed to replace the ECHR. It would
appear that to date little thought has been given in these proposals on the impact of
the repeal of the Human Rights Act on the peace settlement in Northern Ireland. We
advise that moving ahead with these proposals to repeal the Human Rights Act
without clearer, specific proposals for actions to honour the commitments in the
Belfast (Good Friday) Agreement and Northern Ireland Protocol to the Withdrawal
Agreement would potentially have major repercussions for the stability of the political
institutions, and the fragile peace in Northern Ireland.
Scotland
The Scotland Act 1998 puts the ECHR at the heart of devolution. The powers of the
Scottish Parliament and the Scottish Government are limited by the requirement to
act compatibly with ECHR obligations. Under Section 29, legislation that is
incompatible with ECHR rights, defined by reference to the Human Rights Act, is
outside the competence of the Scottish Parliament. Section 57 provides that Scottish
Ministers have no power to act incompatibly with ECHR rights. According to the
Scottish Human Rights Commission, “Convention rights have become a very strong
part of the fabric of Scotland’s laws or judicial analysis and, crucially, the legislative
competence of the Scottish Parliament” because of the embedding of the Human
Rights Act within the Scotland Act.12
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Important aspects of Scots law have been led and influenced by ECHR rights. For
example, parental involvement in the relevant processes of the Children (Scotland)
Act 1995 have been given greater emphasis through the courts’ considerations of
Article 8 ECHR.13 In addition, a consequence of the legal duty on public authorities
under Section 6 has been the incremental development of a human rights-based
approach across Scotland.14 The Human Rights Act has also had a significant
impact on the use of Strasbourg-style language and jurisprudence in Scots law.
Nowhere is this more pronounced than in the Children’s Hearing System, where the
Human Rights Act has played a critical role in helping to embed ECHR rights
protections. It continues to drive the development of good practice, particularly in
moving the system from a purely welfare-based model to one in which children are
recognised and respected as rights holders.
For example, in 200115 the Inner House of the Court of Session found that the
Children’s Hearings Rules (as they were then) breached children’s right to a fair
hearing, as protected by Article 6 ECHR. This was because at the time funded legal
representation was not available in two situations: where sending a child to secure
accommodation is under active consideration, and where a child would not, without
legal representation, be able effectively to participate at the hearing. In 2009, the
Inner House also found that the failure to provide state-funded legal representation
for ‘relevant persons’, in this case an unmarried father, amounted to an “in-built
systemic flaw in the legal aid scheme as it applied to the children’s hearing
system”.16 Partly as a result of this series of cases, the Scottish Parliament passed
the Children’s Hearings (Scotland) Act 2011, which among other reforms sets out
circumstances where legal aid for children is made automatically available.
More recently in 2020,17 the UK Supreme Court dealt with a challenge against the
compatibility of the Children’s Hearing system with the rights of siblings in terms of
Article 8 ECHR. The Supreme Court ruled that, following changes made to
Children’s Hearing system since the case started, it now complied with the principles
of the right to family life under Article 8 ECHR in relation to siblings and other family
members. However, in recognising the legitimacy of the challenge to the operation of
the system, the court highlighted that:
“[…] the initiation of these challenges has served to uncover a gap in the
children’s hearings system which has had to be adapted to meet the
requirements of article 8 in relation to siblings and other family members.
There is now a clear recognition of the interest of both the child and the sibling
13
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in maintaining a sibling relationship through contact (or through placement if
both are subject to CSOs) in most cases […] There needs, in short, to be a
bespoke enquiry about the child’s relationship with his or her siblings when
the children’s hearing is addressing the possibility of making a CSO”18
Following the judgment, the Scottish Parliament passed the Children (Scotland) Act
2020, which paves the way for a new category of participation rights for siblings (and
potentially other family members in the future), so that they are able to participate in
a children’s hearing when they are not a relevant person (see section 25 of the 2020
Act).19
While the Government’s proposals at this stage are vague, we are concerned that
some of the proposals (particularly in relation to the balancing of rights under Articles
8-11 EHRC) will negatively impact on how children’s rights are interpreted in
Scotland. It is also unclear how the proposals to weaken the power of the courts to
interpret legislation compatibly with ECHR rights and to remove the power to strike
down rights-abusive secondary legislation will work procedurally in Scotland, where
courts currently have specific powers under the Scotland Act and Human Rights Act
to ensure devolved legislation upholds ECHR rights.20
The proposals are also at odds with the Scottish Government’s agenda for human
rights development. Following the recommendations of the First Minister’s Advisory
Group on Human Rights Leadership (FMAG), the Scottish Government has
committed to bring forth a Bill that ‘will provide further rights drawn from UN human
rights treaties ratified by the UK but not yet incorporated, including economic, social
and cultural, as well as environmental rights’.21 As mentioned above, the UNCRC
(Incorporation) (Scotland) Bill, once brought into force, will make it unlawful for public
authorities to act incompatibly with the incorporated UNCRC requirements, giving
children, young people and their representatives the power to go to court to enforce
their rights.
We are concerned that this will create a two-tier system in Scotland whereby ECHR
rights will be subject to weaker enforcement mechanisms than UNCRC rights.
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We recognise that there is no clear consensus as to the extent to which human
rights are a devolved matter.22 Para 7(2) of Schedule 5 to the Scotland Act makes
clear that the observation and implementation of human rights are excepted from
reservation, and it is widely accepted that the observation and implementation of the
ECHR is a specifically devolved matter.23 We note that the consultation document
does not address what conversations, if any, have already been had with the
Scottish Government on reform of the Human Rights Act. The issue of whether
legislative consent will be sought is also not addressed.
Positions of the Scottish and Welsh Governments
It is clear from their joint statement published on 2nd March 2022 that the Welsh and
Scottish Governments strongly object to these proposals in their entirety.24
They are critical of the UK Government for not listening to evidence from civil society
and the legal profession and taking forward these proposals when the Independent
Review of Human Rights found “no good case for making significant changes”.
As the Children’s Commissioners for Scotland, Wales and Northern Ireland, we
agree with the Welsh and Scottish Governments’ “grave and deep-seated concerns
in relation to both the current proposals and the UK Government’s longer-term
direction of travel”.
We also agree with the following statement that “the proposals for a ‘modern Bill of
Rights’ are both unwelcome and unnecessary. We are clear that the interests of
people in Scotland, Wales and Northern Ireland are best protected by retaining the
Human Rights Act in its current form.
Section 2: the relationship between domestic courts and the European Court
of Human Rights
The proposals to amend Section 2 of the Human Rights Act and to assert that the
UK Supreme Court is the ‘ultimate judicial arbiter’ of the implementation of human
rights in the UK risks weakening our commitment to international law. As a founding
member of the Council of Europe, it will also have a negative impact on the collective
respect for and enforcement of ECHR rights by Council of Europe member states.
We agree with Lord Carnwarth that the proposals are entirely at odds with the stated
aim of the Bill of Rights to “continue to respect the UK’s international obligations as a
party to the Convention”.25
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In any case, we consider that the rationale underlying the proposals, namely that
Section 2 gives rise to legal uncertainty and promotes an over-reliance on the
Strasbourg case law, misrepresents the relationship between the UK Supreme Court
and the ECtHR. In this respect, we draw attention to the evidence of Baroness Hale
of Richmond26 (former President of the Supreme Court) and Judge Eicke and Judge
Spano27 (current judges of the European Court of Human Rights) to the Joint
Committee on Human Rights. Their evidence demonstrates that informal and formal
judicial dialogue between the two courts is working well. In particular, the operation
of Section 2 clearly allows for very healthy state of judicial dialogue in the form of
judgments.
We are concerned that the proposals risk destabilising the relationship between the
Supreme Court and the European Court of Human Rights.
Incorporation of Treaty bodies
Due to the lack of full incorporation of the UNCRC into domestic law in the UK, it is
usual for children’s rights claims to be brought under the Human Rights Act 1998.
The Human Rights Act directly incorporated the majority of the rights and freedoms
in the ECHR, allowing UK citizens, including children and families, to seek protection
of their rights through domestic courts, and also preserving the ability to go to the
European Court of Human Rights thereafter if domestic remedies fail.
However, the ECHR is not a child-specific international instrument. It is therefore
common to refer to UNCRC rights in Human Rights Act proceedings. A claim under
the Human Rights Act can be a ‘gateway’ to introducing specific children’s rights
issues.
The European Court of Human Rights has repeatedly referred to the UNCRC in its
decision-making and judgments. They have used the UNCRC to interpret children’s
rights in a number of cases. 28 Section 2 of the Human Rights Act places a duty on
UK courts to take into account jurisprudence from the European Court of Human
Rights, and this is one of the key reasons why this provision should be preserved.
We have set out below several cases where national courts have relied upon the
UNCRC in proceedings brought under the Human Rights Act.
Case studies
In R (Williamson) v Secretary of State for Education29, Baroness Hale referred to
commentary by the UN Committee on the Rights of the Child. In that case teachers
and parents from four independent Christian schools challenged the legal prohibition
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on corporal punishment in schools as being incompatible with their rights under the
ECHR, specifically their right to manifest their religion guaranteed under Article 9
ECHR and their right to have their children educated according to their philosophical
convictions under Article 2 of the First Protocol. Their application failed in the High
Court, the Court of Appeal and in the House of Lords.
Baroness Hale referred to the UN Committee’s concerns and recommendations
relating to the UK’s failure to protect children from all corporal punishment in
education settings, following its first review of the UK in 1995. Following the second
review, in 2002, the UN Committee welcomed the abolition of corporal punishment in
all schools, which was noted by Baroness Hale.
The case of ZH (Tanzania)30 highlights how the requirement to give primary
consideration to the best interests of the child under the UNCRC has been
successfully advanced in a case. The central issue in this case was the best
interests of children where a decision was taken to deport a parent. The case
involved the deportation from the UK to Tanzania of a mother of two children. The
children were both born in the UK and were not subject to immigration proceedings.
Their mother’s deportation would inevitably mean the children would also be forced
to leave the UK with her. The court also considered what would happen if the
children had to remain in the UK with their father.
The Asylum and Immigration Tribunal and the Court of Appeal had both held that the
children could reasonably be expected to follow their mother to Tanzania. The
children’s father was diagnosed with HIV; he was living on disability allowance;
residing with his parents and new partner; and was reported to be consuming a large
amount of alcohol. Despite these facts, the Tribunal felt that there would not
necessarily be any practical difficulties if the children were to live with their father, or
indeed for the father to visit the children in Tanzania. The Court of Appeal said that
the Tribunal’s finding that the children could live with their father was susceptible to
criticism as having no rational basis, but nevertheless upheld the Tribunal’s decision
that the children could reasonably be expected to follow their mother to Tanzania.
The decision before the Supreme Court on appeal from the Court of Appeal was
around whether deportation of the mother would infringe the right to respect for the
family life of each parent and of the two children under Article 8 ECHR and, if so,
whether this could be properly justified by the immigration authorities.
The judgment contains a lengthy consideration of international human rights
provisions and specifically the UNCRC, stating that in this case, the most relevant
national and international obligation is contained in Article 3(1) UNCRC. As
Baroness Hale explained:
“This is a binding obligation in international law, and the spirit, if not the
precise language, has also been translated into our national law. Section 11
of the Children Act 2004 places a duty ... to carry out their functions having
30
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regard to the need to safeguard and promote the welfare of children. The
immigration authorities were at first excused from this duty, because the
United Kingdom had entered a general reservation to the UNCRC concerning
immigration matters. But that reservation was lifted in 2008 and, as a result,
section 55 of the Borders, Citizenship and Immigration Act 2009 now provides
that, in relation among other things to immigration, asylum or nationality, the
Secretary of State must make arrangements for ensuring that those functions
are discharged having regard to the need to safeguard and promote the
welfare of children who are in the United Kingdom.”
Baroness Hale further stated that the jurisprudence of the European Court of Human
Rights makes it clear that the Court will expect national authorities to apply Article
3(1) of the UNCRC and treat the best interests of the child as a primary
consideration.
The Supreme Court considered a number of factors, including the children’s
education in the UK, their social links and positive relationship with their father. It
also considered the children’s citizenship and in that context referred to the UNCRC
(Articles 7 and 8). The court concluded that, in making a proportionality assessment
under Article 8 ECHR, the best interests of the child must be a primary
consideration, meaning it must be considered first, albeit it may be that the strength
of other considerations outweighs the best interests of the child.
It was vital that the claim could be brought under ECHR rights, thus allowing the
UNCRC rights to also be read within the court’s considerations. In addition, in this
case the mother had made three unsuccessful claims for asylum, one in her own
identity and two in false identities. The mother’s behaviour in this case may have
prevented a claim from being brought on behalf of the children who were British
citizens and had done nothing to deserve their rights being curtailed, in accordance
with this consultation’s proposals. A claim may have been prevented from being
brought on the basis of the mother’s conduct and “responsibilities”; it is vital to note
how this would have had a significant and detrimental impact on the children and
may have prevented the remedy that was granted and/or even prevented the case
from being brought in the first place.
Murray v Express Newspapers plc and another31 concerned an Article 8 ECHR claim
brought by the author J. K. Rowling against the defendants, who had published a
photograph of her 19 month-old son. It was argued on the child’s behalf that he had
a right to privacy under Article 8 ECHR. The Court of Appeal considered Article 16
UNCRC in its deliberations, and its emphasis on the need to protect the child from
unlawful interference with privacy, family or home. In ruling that a child’s right to
respect for his private life under Article 8 ECHR may, in some cases, outweigh a
publisher’s right to freedom of expression under Article 10 ECHR, the court said:
“… In our opinion it is at least arguable that [child’s name] had a reasonable
expectation of privacy. The fact that he is a child is in our view of greater
31
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significance than the judge thought. The courts have recognised the
importance of the rights of children in many different contexts and so too has
the international community … and the United Nations Convention on the
Rights of the Child, to which the United Kingdom is a party.”
This case demonstrates how children are reliant on others to protect their rights
when they are too young to do this themselves; it is therefore important that the
ability to pursue claims on behalf of dependent children is preserved. The parents’
actions could have been seen to waive any privacy rights due to the mother’s
position of international fame and note, but this has to be treated separately from the
child’s own rights.
In the Northern Ireland case King v Sunday Newspapers Ltd 2011 NICA 8, the Sunday
World published a series of articles about the Applicant, accusing him of involvement
in serious criminal activity as part of a Loyalist paramilitary group. The paper published
details of the Applicant’s address, a photograph of him with his partner, the fact that
his partner was a Catholic and the baptism of their child as a Catholic. The articles
also contained further information about the Applicant’s partner and her family. The
information had been published in a way that allowed the child to become identifiable
as it was the child of the Applicant and his named partner.
Articles 8 and 10 were considered by the court in the context of the tort of misuse of
private information and / or an action for breach of privacy. The court balanced the
rights under Article 8 and Article 10 and found that there had been an unjustifiable
breach of the child’s privacy.
The right to freedom of expression is specifically singled out and afforded extra
protection in the Human Rights Act. Any further protection as set out in the
government’s proposals is likely to reduce the right to privacy and the ability to obtain
redress for breaches of the right to privacy, including the rights to privacy of children.
This is therefore likely to have a negative impact on the rights of children.
It has been difficult, however, for specific children’s rights claims to be successful
due to the lack of full incorporation of the UNCRC.
In the case of SC, CB and 8 children, and Secretary of State for Work and
Pensions32 the Supreme Court rejected a challenge against the two-child limit on the
individual element of child tax credit payments. In a unanimous judgment, the Court
held that the provision imposing the limit was not contrary to the appellants’ ECHR
rights.
The Court found that the rule was potentially indirectly discriminatory against women,
as well as children living in households with more than two children. However, any
such discrimination could be validly justified and was considered to be proportionate
on the basis of ‘protecting the economic well-being of the country’.
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The appellants’ central arguments were that the two-child limit was contrary to the
right to family life under Article 8 ECHR read in conjunction with the prohibition of
discrimination under Article 14.
The Court was unpersuaded by the appellants’ contention that the limit was contrary
to Article 8.
To successfully advance a claim of discrimination under the ECHR, it is necessary to
do this within the ‘ambit’ of another right. To establish discrimination, it must be
shown that there was a difference in treatment on the basis of a relevant
characteristic. The Court accepted the appellants’ arguments that the case came
under the ambit of either Article 8 or, alternatively, the right to property under Article
1 of the First Protocol to the Convention.
The Court accepted that the provision could be indirectly discriminatory against
woman as compared to men, considering that women made up 90% of single
parents bringing up children. The Court also accepted that the provision could be
indirectly discriminatory against children living in households with more than two
children, who were disadvantaged as compared to those with two or fewer. However,
it was possible for the measure to be justified.
The appellants argued that the two-child limit violated the UNCRC. Lord Reed
emphasised that the UK is a dualist as opposed to a monist state, meaning that: “it is
a fundamental principle of our constitutional law that an unincorporated treaty does
not form part of the law of the United Kingdom”.
He criticised some previous case commentary which had appeared to suggest the
opposite. He pointed to the weight that many of these judgments had placed on
assessing whether the UNCRC had been violated, such as in Mathieson and
Secretary of State for Work and Pensions,33 where it was said that the relevant
delegated legislation did not comply with the UNCRC.
Lord Reed did think that consideration of whether the two-child limit respected the
best interests of the child could be a relevant factor in the assessment of whether the
discrimination was justified.
However, the Court concluded that the two-child limit was justified on grounds of
economic policy and the reduction of public expenditure. The Court also found that
the discriminatory effect on children living in households with more than two children
was similarly capable of justification, even when considering the best interests of the
children involved.
The two-child limit remains one of the most significant breaches of children’s rights
under the UNCRC on the statute book of the UK at present. Children are entitled to
equal treatment regardless of their parents’ background or status in accordance with
Article 2 UNCRC but the position of the UK Government remains at odds with the
UNCRC and our views in this regard. We have written jointly to the Secretary of
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State34 on this issue twice in the last year but, despite our requests to meet to
discuss this further, we have not been successful in securing such a meeting.
It is notable that, in this case, there was criticism of the involvement of campaigning
organisations in helping to bring cases like this as an attempted second bite of the
cherry, as they will have had the opportunity to lobby against legislation at the Bill
stage. Whilst this case fits within the proposals at hand to preserve the sovereignty
of Parliament, this does nothing to overall protect and advance much needed
support for children’s human rights, in accordance with the state party’s obligations
under, for example, Article 4 UNCRC. The proposals to limit Human Rights Act
claims and further qualify rights and access to justice will have a detrimental impact
on the rights of children (see further below).
Section 6 and public authorities
We are of the view that the current definition of public authorities in Section 6 should
be maintained. However, we recognise that the definition has been problematic in
terms of the way that functions of a public nature have been interpreted by the courts
(most notably in the case of YL v. Birmingham City Council35 and Ali (Iraq) v. Serco
Ltd36). To be clear, children’s rights must be protected even where services are
contracted out to private or third sector organisations.
We are concerned that if an unduly narrow definition is to prevail, then private bodies
that enter into contracts to provide services for children, such as housing, residential
accommodation, immigration services, education support, provision of food/ school
meals, health services, provision of care/ adoption or fostering services, social
security related services, among other examples, may not be required to comply
ECHR rights. This falls short of international human rights law requirements.
In relation to the UNCRC, the UN Committee on the Rights of the Child has
emphasised that states are not exempted from their obligations under the CRC when
they outsource or privatise services that impact on the fulfilment of children’s rights.37
Whilst in Wales there is partial incorporation of the UNCRC, through a duty of due
regard on Welsh Ministers, this does not permit individuals to bring a challenge
against a public authority. It is notable that the proposals seek to make a conscious
move away from citizens’ abilities to make claims against public authorities, but this
is the primary way in which the majority of people interact with ‘the State’. Although
national guidance and legislation should be applied evenly and consistently by
relevant public authorities, there is a lot more nuance around decision making
beyond what guidance will technically call for or mandate, and this is where the
majority of poor practice issues affecting children and families are likely to occur. Not
Children’s Commissioners in devolved nations urge UK Government to stop violating children’s
rights to an adequate standard of living - Children’s Commissioner for Wales (childcomwales.org.uk)
this is the first letter which was published as an open letter. The second letter from September 2021
has not been published, nor has the first response from the DWP. There has been no response to the
second letter.
35 [2007] UKHL 27
36 [2019] CSIH 54
37 UNCRC General Comment No. 16 (2013)
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least in relation to decisions about funding (individual provision or maintaining
settings and organisations’ funding), providing care and support service, access to
education provision particularly for those with additional needs, housing provision
and support and many more areas.
As noted above, the inability for individual children or families to bring a claim against
a public authority for breach of their rights under the UNCRC means that the Human
Rights Act is the only avenue open to a challenge on human rights grounds.
Paragraph 150 of the proposals states that the UK Government takes “a principled
view that decisions on the allocation of resources should be determined by elected
law-makers, and by operational professionals in possession of the full facts, who are
answerable to the public.” [emphasis added]. This is at odds however with the rest
of the proposals that seek to prevent claims being made against public authorities
wherever possible, provided that they are trying to act in accordance with the will of
Parliament. But very often, this can only be properly determined when a claim is
made and explored in full to test this out. The balance of power would shift
considerably if claims could not be brought where it is deemed that those public
authorities are ‘doing their best’ and therefore should be allowed to continue with
their actions unchecked. This does not in any way describe a system that is
answerable to the public, particularly children who lack the ability to vote in elections.
An election every few years similarly does not give sufficient access to justice to a
person whose rights have been curtailed or breached by the decision or
actions/omissions of a public authority.
In addition, the proposal wording about public authorities “giving effect” to primary
legislation is too broadly drawn to be workable as a definition and would itself invite a
number of claims, one might anticipate, to be able to give any substantive meaning
to what “giving effect” constitutes in practice.
Paragraph 192 of the proposals seeks to shift the approach to interpreting
Convention rights by providing that domestic courts must first consider whether a
rights issue can be resolved by reference to a specific domestic statute or the
common law, before considering Convention rights and Strasbourg case law. In
practice, this would phase out rights-based language and approaches in the vast
majority of cases as the UK Government is not required to act compatibly with the
Convention when creating domestic statues, and so any incompatibilities would be
left unchallenged and allowed to continue.
The Supreme Court case in respect of the Scottish Bill to incorporate the UNCRC
into their domestic legislation reaffirmed that the UK Government seeks to continue
to legislate without reference to the rights of treaties and Conventions that they
themselves have signed and ratified. These proposals unfortunately further confirm
this position, which is unacceptable and incompatible with the position of a
contracting state party to those international instruments.
Further clarity would also be required from these proposals as to what status any
new Bill of Rights would hold; as a ‘domestic statute’ how would this fit in the
proposed hierarchy of legislation for the purposes of interpretation of Convention
rights?

Access to justice
We do not consider the Government has made a case to support the introduction of
a permission stage.
The consultation document does not provide any statistics (for example, the number
of human rights cases struck out at an early stage) to support the assertion that
‘trivial and unmeritorious’ cases are being brought before national courts in large
numbers, thereby using up court time and public resources.
The Government states that frivolous claims affect trust in the system and devalue
the whole concept of human rights.38 It is difficult to understand how the bringing of a
human rights challenge would devalue the concept of rights when this is very often
the only way to seek full interpretation of rights in a particular situation. Unsuccessful
cases should not be seen as automatically indicating that something has gone wrong
or that parties have acted inappropriately in bringing claims. Many cases will be
decided by a majority of judges in the higher courts and do not require unanimous
decisions; dissenting judgments very clearly indicate where cases have come down
to very complex interpretations and/or where the complexity is such that even a
panel of experienced judges have found it difficult to agree on the interpretation of a
vaguely drafted law or provision. It is only when legislation is applied to real life
scenarios that the true nature of the in-depth clauses and text can be properly tested
out and sometimes it will be necessary to resort to the courts to assist in interpreting
this. This is the point of the judicial system and the separation of powers, and should
not therefore been seen as an indication of merit or otherwise in the claim being
brought.
In any case, a claimant bringing a judicial review (the most common form of human
rights claim) in England and Wales, or in Scotland will need to apply for permission
for judicial review. For example, in Scotland the Court of Session can only grant
permission for an application for judicial review to proceed if “it is satisfied…that the
application has a real prospect of success”.39 According to case-law, the rule is “not
to be interpreted as creating an unsurmountable barrier which would prevent what
might appear to be a weak case from being fully argued in due course”. 40
The proposal to introduce a permission stage will require amendments to court rules
in Scotland, which is ordinarily a devolved matter. The consultation document does
not address whether any legislative consent will be sought.
Finally, we are of the view that introducing a permission stage and a ‘significant
disadvantage’ condition poses a significant access to justice issue. If applied with
excessive formality, it is likely that less human rights cases will be heard at a
substantive hearing. In these circumstances, there is a risk that the condition could
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constitute a breach of Article 6 ECHR, on the basis that the practical and effective
nature of the right of access to a court has been impaired.41
We also note that ‘significant disadvantage’ is not defined. There is no guidance as to
what is significant; whether the test is to be determined subjectively or objectively; or
as to the meaning of disadvantage.
Further, the requirement to “have suffered” a significant disadvantage would not allow
claimants who have not yet suffered any disadvantage and who are trying, by issuing
proceedings, to prevent any disadvantage occurring to them. Such claimants would
have to wait until they had suffered such a disadvantage before bringing proceedings,
and it would often then be too late. This is particularly the case where a claimant is
attempting to prevent publication. A failure to be able to prevent publication is likely to
have a negative impact on children as they are likely to be more affected by
publications about them in the future.
The Northern Ireland case JR159 [2021] NIQB 68 illustrates that type of case that
would have been difficult to progress given the above requirement to “have suffered”
a significant disadvantage under the new proposed “permissions stage”. The Applicant
was born prematurely and was due to start primary school in September 2021.The
Applicant’s parents were concerned that the child was not ready for primary school
and wished to defer this for a year. The education legislation did not allow for deferrals.
The court found that there was a breach of Article 8 ECHR. The court found that the
statutory scheme was disproportionate in its operation by reason of its lack of flexibility
and, thus, its incapacity to deal adequately with a case where requiring a child to
commence full-time education at the current compulsory school starting age is clearly
and demonstrably contrary to that child’s best interests and unjustified by the aims
pursued by the legislation.
These proposals will be detrimental for child claimants. Children are not in control of
their cases. Children rely on the adults around them to bring claims on their behalf
and to successfully navigate the requirements of instructing a solicitor; obtaining
funding and bringing proceedings. The more hurdles that are placed in their way, the
more likely they are not to succeed in what may well be a meritorious claim. Whilst
this is likely to affect all human rights claimants, the negative impact is likely to be
more significant for children given their reliance on others to protect their rights.
Qualified and limited rights
We fundamentally disagree that the principle of ‘proportionality’, which underpins
decision making in relation to qualified rights under the ECHR (i.e. Articles 8-11), has
“created uncertainty”. We are also of the view that courts are inherently capable of
balancing competing rights in difficult cases without the need for statutory guidance.
We note the rationale behind proposals in relation to qualified rights stem from
perceived ‘judicial extension’ of ECHR rights. The consultation paper provides little to
support this assertion. We believe this mischaracterises the often difficult and
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nuanced balancing exercise which courts undertake when considering cases
involving qualified rights, which of course, will involve competing rights.
Nowhere is this delicate balance more pronounced than in cases involving children’s
right to a private and family life under Article 8 ECHR. We have referred to the UK
Supreme Court’s judgment in ZH (Tanzania) v Secretary of State for the Home
Department42 above, which we consider demonstrates how a proper balancing
exercise can ensure that the particular circumstances of a case and the family’s lives
are fully considered, including the best interests of the child.
We believe that guidance or rules which limit how courts ought to carry out balancing
of rights could unduly constrain courts and prevent them from considering and giving
weight to all relevant factors in a case, including the rights of children.
In a recent case before the European Court of Human Rights,43 the Court held that
the deportation of a Nigerian national had breached his Article 8 rights. In reaching
this conclusion, the Court found that the Upper Tribunal had merely applied the
Immigration Rules without carrying out a full balancing exercise under Article 8. This
meant that the Tribunal failed to properly consider the best interests of the
applicant’s children when determining whether his deportation was proportionate.
We also note the evidence of the European Court of Human Rights, which further
demonstrates that national courts are generally striking the correct balance when
dealing with qualified rights:
“Analysis of Strasbourg case-law by UK domestic courts and in particular its
superior courts shows an in-depth understanding of the Court’s case-law. This
has been significantly reinforced and built up over the last twenty years since
the coming into force of the Human Rights Act […] The fact that there are so
few violations found against the UK would also argue in favour of the fact that
the UK courts are successfully applying the Convention at the domestic level.”
Rights and responsibilities
The consultation document states an intention to ensure the system strikes “the
proper balance of rights and responsibilities”.44 However, human rights are universal
and unconditional. They are an inherent part of being a human and do not require
certain conditions or responsibilities to be satisfied in order to apply to everyone.
Legislation that sets out the fundamental basis of any human rights simply spells out
these rights; the rights are inherently applicable to all however they are written down
or spoken about.
Human rights are the freedoms and protections to which all people are entitled.
Human rights are universal: this means that we are all equally entitled to our human
rights. Human rights are inalienable: this means they should not be taken away,
except in specific situations and according to a process. All human rights are also
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indivisible and interdependent. This means that one right cannot be experienced fully
without experiencing all the other rights.
The statements throughout the consultation document concerning rights and
responsibilities are therefore at odds with the commitment that the Government will
“remain faithful to the basic principles of human rights”.45
It is the “responsibility” of state parties to give effect to any rights from the treaties
they have signed and ratified. This is confirmed in the preamble text of the ECHR:
“Affirming that the High Contracting Parties, in accordance with the principle
of subsidiarity, have the primary responsibility to secure the rights and
freedoms defined in this Convention and the Protocols thereto”.
The only other references to responsibilities in the Convention ECHR are in respect
of qualified rights, such as freedom of expression under Article 10. Others have
duties and responsibilities towards each other in the exercise of this right because of
the ability for free speech to impact others’ human rights. This does not appear to be
what the proposals refer to in terms of responsibilities however. Instead, the
examples set out primarily refer to “flagrant disregard” for others’ rights through the
commission of crimes. The proposals throughout use examples of extreme cases
that appear to have been hand-picked for political advantage or point scoring, such
as claims made by serving prisoners or in relation to prisoners’ voting rights.
Similarly, in the UNCRC, responsibilities are only mentioned in respect of parents
and the State:
“Governments must respect the rights and responsibilities of parents and
carers to direct and guide their children as they grow up, so that they can
enjoy their rights properly” and in article 18 “Both parents share responsibility
for bringing up their child and should always consider what is best for the
child. Governments must support parents by giving them the help they need,
especially if the child’s parents work” (Article 5 UNCRC).
Paragraph 125 of the proposals refers to rights having been “decoupled from our
responsibilities as citizens” with reference to the ECHR and to Article 29 of the UN
Declaration of Human Rights, the latter of which apparently making the notion of
responsibilities “explicit”. Duties in the community are not the same as an explicit
reference to responsibilities going hand in hand with the enjoyment of rights
however. Many human rights, including in the ECHR, are qualified rights that can be
curtailed to some degree in the pursuit of others’ enjoyment of their own rights or
states having to exercise necessary duties. This does not however equate to
responsibilities on individual citizens, and since as far back as 1948, international
jurisprudence has made it clear that some rights cannot be limited at all, and others
can be limited only under certain conditions: restrictions can only be prescribed by
law; they must serve one of the purposes listed by international law; and they must
be proportionate to the purpose in terms of their severity and intensity.
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Whilst the substantive rights in the ECHR are to be retained in any new Bill of Rights,
the exercise of those rights appears to be intended to be curtailed based on conduct
and behaviours, or “responsibilities” as the paper describes it.
In addition, at paragraph 112, the proposal is to leave in place the aspects of the
Human Rights Act that “have not proved problematic in practice”. It is neither ethical
nor appropriate to ‘pick and choose’ which aspects of human rights are palatable or
politically advantageous; human rights are indivisible and all encompassing.
Underpinning our concerns regarding this narrative is a concern for access to justice
for the most vulnerable, including children, if the ability to even commence a claim is
unfairly curtailed.

For the reasons above, we are of the view that the proposals set out in the
consultation paper will significantly weaken the protection of children’s rights in the
UK. We therefore recommend that the Human Rights Act be maintained in its current
form.
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