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Introduction

The Commissioner for Children and Young People
(Scotland) Act 2003 requires me to promote and
safeguard the rights of children under the age of 18
(or 21 if they have been in care). As part of that duty,
| have to review law, policy and practice to examine
their effectiveness in respecting the rights of children.
| have to listen to children, and pay particular attention
to those who do not have other adequate means

for making their views heard. My office is known

as “SCCYP” (standing for “Scotland’s Commissioner
for Children and Young People”).

In this paper, | argue that the children of prisoners are
the invisible victims of crime and of our penal system.
Their voices are silenced by the shame and stigma
associated with imprisonment. They are not, seen, not
heard and, importantly, not guilty. | examine the laws,
policies and practices that are significant for these
children. | make recommendations that aim to promote
respect for these children and their rights, and, through
this report, | commend them to the Scottish Parliament.

How Children are Affected by
Parental Imprisonment

It is suggested that about 13,500 children are affected
every year by the imprisonment of a parent. However,
this is probably an underestimate. The recent substantial
increase in the numbers of people imprisoned will mean
more children will be affected. As well as the emotional
loss of contact with a parent or significant carer, children
may suffer from financial disadvantage, a need to move
house, bullying, shame, stigma, stress and the loss of

a carefree childhood. Some may be goaded into being
“as tough” as their parent. However, some children

will experience relief where they have felt frightened

of a parent.



Issues for Children

e Some have frightening and bewildering
experiences when their parent is arrested
at home.

e Decisions to imprison a parent only rarely take
account of the potential impact on children. In
some cases, Social Enquiry Reports are called
for and some of them will address these issues.
However, in most cases there is no such report.
A survey of criminal justice social workers who
prepare the reports showed a great variety of
approach in terms of whether and how they
took account of the needs of affected children.
National Standards for such reports take no
specific account of the needs of children,
who fall into the category of “other factors.”

Mothers may be more liable to imprisonment
than other adults because community service
alternatives may be regarded as unsuitable
where there are no associated childcare
facilities.

Prison Rules make no reference to children.
Where children appear in prison policies and
procedures it is as potential aids to the
rehabilitation of their parent rather than as
persons in their own right.

e Prisoners’ legal entitlement to visits is at a very
low level. Individual Governors have discretion
to increase it and they invariably do. The legal
minimum does not reflect actual practice.

The fact that the reality is not legally
safeguarded opens the door for visits to be
withdrawn as a punishment. This may be
appropriate when a visit is seen as a privilege
of the offending parent, but not where it is
viewed as a right of the innocent child.

e Prisons operate to national standards and
targets. The fact that these do not reflect the
rights of children means that child-related
facilities and programmes (such as parenting
programmes) are vulnerable to cuts. Good
practice tends to depend on the commitment of
particular individuals and is difficult to sustain.

e Family Contact Development Officers located
in prison are valued by families and by Her
Majesty’s Chief Inspector of Prisons, but their
future is uncertain.

e In remoter areas, police cells can be licensed
to accommodate prisoners for up to 30 days.
Visiting arrangements tend to be very basic,
sometimes involving a conversation through
the hatch of the cell door.

e Children will be affected, for good or ill, by the
temporary release of a parent or a decision to
operate a Home Detention Curfew associated
with electronic monitoring. Children’s interests
should be explicitly taken into account when
these decisions are made.

e Community Justice Authorities, who now
operate locally to manage offenders and
reduce re-offending, should be helped and
encouraged to take account of the rights of
children of offenders.



Children’s Rights

Children have the same rights as adults to the protection
of the Human Rights Act 1998 and the Scotland Act
1998. These safeguard rights under Article 8 of the
European Convention on Human Rights to respect for
private and family life. It may be legitimate in some
cases to deprive a child of a parent’s care through
imprisonment of the parent. However, because this
involves a breach of the fundamental right of the child,
the proportionality of the interference should be
considered in each case and the impact on the child
assessed and put into the balance. Where there are
alternatives to prison that promote the public order
agenda at least as well, while interfering less with the
children’s rights, these should be preferred.

Children also have rights under the UN Convention on
the Rights of the Child, which has been ratified by the
UK: the right to family life (art. 16); to benefit from the
guidance of a parent (articles 5 and 14); to know and be
cared for by parents (articles 7 and 8); and to be
separated from parents only where that is in the child’s
interests (article 9). Article 9 acknowledges that the
separation might be caused by an action of the state,
such as the imprisonment of a parent. Where that
happens, the child should be given information about
where the parent is, unless that would be against the
child’s interests. And, in all cases of separation, the
Convention upholds the child’s right “to maintain
personal relations and direct contact ... on a regular
basis, except if it is contrary to the child’s best interests
(art. 9.3).

It is important to note the importance of fathers as well
as mothers. Children’s rights extend to contact with
both, where that is in their interests.

Article 3.1 is particularly important and relevant. It says:

“In all actions concerning children,
whether undertaken by public or private
social welfare institutions, courts of law,
administrative authorities or legislative
bodies, the best interests of the child
shall be a primary consideration.”

This means that, when courts are considering imposing
sentences on parents that will impact upon children,
they must refer to, and take account of, the best
interests of the children affected. It does not make
children’s interests the overriding concern and allows
other interests, such as public order and public safety,
to be taken into account. But it does insist that serious
consideration, and serious weight, be given to the rights
of children.




Recommendations

The report makes 28 recommendations directed towards
the Scottish Parliament, Scottish Ministers, the Scottish
Prison Service, Local Authorities, Community Justice
Authorities, Chief Constables, and all those involved in
issues associated with the children of prisoners and
debates on alternatives to imprisonment. The
recommendations aim to:

e Encourage policy makers to integrate children’s
rights into their thinking about responses to
offending behaviour;

e Encourage training to raise awareness of
children’s rights and needs amongst Community
Justice Authorities and police officers making
arrests;

e Promote an approach to sentencing that takes
account of the impact on children;

e Promote appropriate community alternatives
for mothers;

e Strengthen the legal entitlement to visits to
match current practice and encourage an
approach that recognises their importance for
the rights of children;

e Encourage revision of Prison Rules and practice
to acknowledge the impact on children and
address their needs;

e Encourage a revision of targets and
standards for prisons so that they value
provision of facilities and programmes that
are important for children;

e Encourage debate on the future of Family
Contact [Development] Officers;

e Embed the rights and needs of children in
decisions about temporary release of a parent
or Home Detention Curfew; and

e Encourage use of the Children’s Rights Impact
Assessment when future policy is being
developed.

We need to make children’s rights a visible factor in our
decision-making processes. We need to listen sensitively
to children’s views and experiences. We need to
recognise and act on the undoubted truth that these
children are not guilty of any wrongdoing and should not
be required to pay the price of justice. This report shows
how the children of prisoners are currently not seen and
not heard, and urges action to recognise the fact that
they are not guilty but need, and are entitled to, our
care and concern




Summary of Recommendations

Recommendation 1: (Para. 2) addressed to all involved

The debate on providing alternatives to prison should
take specific account of the impact of imprisonment on
the children of offenders.

Law, policy and practice in relation to criminal justice
and imprisonment should be amended to take account of
the rights of children affected by the imprisonment of a
parent or carer.

Recommendation 3: (Para. 3) addressed to the
Scottish Parliament

That Parliament take note of and seek to address the
impact of the increasing prisoner population on the
rights of children in Scotland and, specifically, the
impact of prisoner overcrowding on the rights of the
children of offenders.

Recommendation 4: (Para. 6.1) addressed to Scottish
Ministers and local authorities

In order to raise awareness of this often neglected group
of children, local and national guidance on children who
may be “in need” in terms of section 22 of the Children
(Scotland) Act 1995, should refer explicitly to the
children of prisoners as potentially falling into this
category.

Any development in the prison estate, and specifically
any move towards establishment of more local,
“community prisons”, should take explicit account of the
rights of children affected by the imprisonment of their
parents.

Policy and practice should acknowledge the child’s right
to meaningful contact with both parents where that is
consistent with the child’s interests, taking account of
the child’s views. This will have implications for the
design of prison for males as well as those for females.

Recommendation 7: (Para. 7) addressed to
Chief Constables of Scottish Police Services

Police should receive guidance and training on dealing
with children sensitively when a family member is being
arrested or detained.

Recommendation 8: (Para. 8.3) addressed to
Scottish Ministers

Any new sentencing body or guidelines should
acknowledge that the rights and interests of the children
of offenders are a legitimate, necessary and important
consideration.

Recommendation 9: (Para. 8.4) addressed to
Scottish Ministers

Consideration should be given to revising the National
Standards for Social Enquiry Reports to encourage
workers to look for other ways of ascertaining the view
of family members if a home visit is regarded as an
unsafe option.

Recommendation 10: (Para. 8.4) addressed to
Scottish Ministers

It should be clearly stated that child care responsibilities
should not be a barrier to a person undertaking
community service as an alternative to prison. Where
appropriate, child care should be provided to allow a
community service order to be carried out. Community
service opportunities should be audited to assess their
suitability for women offenders.

Recommendation 11: (Para. 8.6) addressed to
Scottish Ministers

The rights and interests of the children of offenders
should be taken into account when sentencing options
are being considered and their impact on the sentence
should be recorded. Consideration should be given to
requiring a child impact assessment at the point of
sentencing. This could be through a separate assessment
or, where a Social Enquiry Report is ordered, as an
explicit component of that report. Good practice
guidance should be issued on conducting a child impact
assessment, backed up by training. This should
acknowledge the need to avoid exposing children to
pressure from the offender or family in the process of
assessing the likely impact on the child.

The “core assessment” of prisoners on reception into
prison should refer specifically to responsibilities for
children and should be informed by any child impact
assessment conducted before sentencing.

The Scottish Prison Service should check awareness of
and compliance with Rule 11(6) of the Prisons and
Young Offenders Institutions (Scotland) Rules 2006,
concerning providing prisoners with information about
how to maintain contact with relatives and friends.

As recommended by Families Outside, local and national
transport strategies should include arrangements for
transport to prisons. Prisons should be required to
produce travel plans in conjunction with local providers.



Recommendation 15: (Para. 9.4) addressed to SPS

Visit times arranged by the Scottish Prison Service
should take account of school hours and public transport
issues in order to avoid disruption to schooling, ease the
stress of visits and increase uptake.

Recommendation 16: (Para. 9.4) addressed to
Scottish Ministers

Scottish Ministers should consider reviewing the Prison
Rules with the Scottish Prison Service with a view to
raising the basic legal entitlement to visits to reflect
actual practice. Further, quality “bonding” visits should
be available in all prisons in Scotland and should be
regarded as a right of the child rather than a privilege of
the offender.

The Scottish Prison Service should review its disciplinary
arrangements to ensure that decisions to reduce visiting
or impose closed visits take specific account of the
rights of any children affected.

Recommendation 18: (Para. 9.6) addressed to Scottish
Ministers and SPS

Key Ministerial Targets, Offender Outcomes, Scottish
Prison Service performance standards for contracts and
standards set under the forthcoming “Directors’ Rules”
should take explicit account of the rights and needs of
the children of offenders.

The Scottish Prison Service should be encouraged to
pursue its plan of undertaking visitors’ surveys to assess
satisfaction with arrangements that affect families.

Recommendation 20: (Para. 9.8) addressed to Scottish
Ministers and SPS

When the Prison and Young Offenders Institution
(Scotland) Rules 2006 are next revised, they should
be subject to a Children’s Rights Impact Assessment
and should make explicit reference to the rights and
needs of the children of prisoners. Until the next
revision, practice should seek to respect the rights of
children affected by imprisonment.

Recommendation 21: (Para. 10.4) addressed to
Scottish Ministers and the Chief Constables of
Scottish Police Services

Information about visits by children to family members
in legalised police cells should be analysed to allow an
assessment to be made of the need for guidance.

Recommendation 22: (Para. 11) addressed to SPS

Every prison in Scotland should develop a family
strategy. As part of this strategy, each prison should
identify an individual or individuals to carry out the role
of maintaining family contact. Consideration should be
given to standardising this role,

Recommendation 23: (Para. 12) addressed to
Scottish Ministers and SPS

Procedures for release of prisoners, and decisions about
temporary release or Home Detention Curfew, should be
explicitly informed by the rights and needs of children
who may be affected. Report templates and
requirements should be amended to reflect this.

Recommendation 24: (Para. 13) addressed to
Community Justice Authorities

Those involved in delivering the National Strategy for the
Management of Offenders should receive training on the
needs and rights of the children of offenders.

Recommendation 25: (Para. 13) addressed to
Community Justice Authorities

References in the National Strategy for the Management
of Offenders to protection of the public (paras. 1.2 and
1.11) should be understood as including reference to the
children of offenders.

Recommendation 26: (Para. 13) addressed to Scottish
Ministers, Community Justice Authorities and the
National Advisory Board

Community Justice Authorities, the National Advisory
Body and the Scottish Government should take steps to
ensure that the needs and rights of the children of
offenders are taken fully into account in their policies
and procedures and the allocation of resources.

Recommendation 27: (Para. 13) addressed to
Community Justice Authorities

Community Justice Authorities, who are required to
explore communications with offenders and their
families in connection with the development of services
(para. 4.7), should include exploration of how to take
sensitive account of the views of affected children.

Recommendation 28: (Para. 14) addressed to Scottish
Ministers, SPS and Community Justice Authorities

Law, policy and practice affecting the children of
offenders should be reviewed in the light of their impact
on the children of prisoners. Consideration should be
given to using the SCCYP Children’s Rights Impact
Assessment as a tool to achieve that end.
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