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EQUALITIES AND HUMAN RIGHTS COMMITTEE
CHILDREN (EQUAL PROTECTION FROM ASSAULT) (SCOTLAND) BILL
SUBMISSION FROM Children and Young People’s Commissioner, Scotland

e Do you support the Bill’s aim to end the physical punishment of children by
parents or carers? It will do this by abolishing the defence of reasonable
chastisement. Please provide an explanation for your response. What groups
would be impacted on by the change?

Yes. | fully support the Bill's aim to end the physical punishment of children by abolishing
the defence of reasonable chastisement. Assaulting a child for the purpose of punishment
is a breach of their human rights and can never be justified.

Maintaining the defence of justifiable assault legitimises the use of physical punishment in
Scotland - it should be removed from Scots law.

Removing this defence will not create a new criminal offence, as most forms of physical
assault are already against the law. The change will simply ensure that children in Scotland
enjoy the same protections as adults from violent punishment. Neither is the intention of the
Bill to criminalise parents, but rather to alter behaviour and cultural attitudes towards
physical punishment.

The main reasons for my full support are listed below:
1. International human rights framework

The international human rights framework requires us to offer children greater protection
under the law. Providing equal protection from assault would therefore help Scotland to
meet its human rights obligations. Maintaining the defence of justifiable assault means
children are less protected than adults. The United Nations recognises this and has been
calling on the UK and devolved governments to prohibit physical punishment for over 20
years, most recently calling for the legal defence of justifiable assault to be removed?.
These calls have been echoed by the Council of Europe and the European Union: the UK
and devolved governments’ attitude towards physical punishment is out of step with the rest
of Europe.

We are currently in breach of a number of international treaties:
o United Nations Convention on the Rights of the Child (CRC)

The preamble of the CRC affirms that because of their physical and mental immaturity
children need special safeguards and care, including appropriate legal protection. Two
specific articles are relevant: article 19 requires legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental violence from

! Children and Young People (Scotland) Act 2014, Part 1 (1) (a)



any person who has the care of the child. Article 37 requires protection from torture or other
cruel, inhuman or degrading treatment or punishment (reflecting protections in the ECHR
and other international treaties)

General Comment 8 (2006)?, issued by the Committee on the Rights of the Child (the
Committee), provides an authoritative interpretation of the CRC and what is expected from
states, noting that any form of physical punishment is in breach of the UNCRC. This
General Comment outlines the Committee’s recognition that physical punishment and other
forms of violence are inter-dependent, and that ‘tackling physical punishment is “a key
strategy or reducing and preventing all forms of violence in societies.” 3

Physical punishment consistently features in the Concluding Observations issued by the
Committee on the Rights of Child - 1996, 2002, 2008 and 2016. These concluding
observations follow the state examination of the UK and devolved governments’
performance vis a vis implementing the UNCRC, and generally takes place every 5-8 years.

In September 2018, the First Minister announced that the Scottish Government would
‘enshrine children’s rights by incorporating the principles of the UN Convention on the
Rights of the Child to the Child.” It comes only a few years after the Children and Young
People (Scotland) Act 2014, included a legislative duty on Scottish Ministers to keep under
consideration steps which would secure better or further effect in Scotland of the UNCRC
requirements.

Ending the physical punishment of children will send out a powerful message that Scotland
is serious about leading the way in promoting and protecting children’s rights and that it
intends to act in the spirit of recent legislation and announcements. We cannot speak the
language of incorporation whilst permitting the assault of a child on our statue books.

o Other international treaties

Numerous other international treaties refer to the elimination of physical punishment on
children. The Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) views this in the wider context of violence prevention and in 2013 called on the
UK and devolved governments to ‘revise its legislation to prohibit corporal punishment’.
The UN Committee which monitors the Convention Against Torture and Other Cruel,
Inhuman and Degrading Treatment or Punishment (CAT) has stated that the justifiable
assault defence was insufficient to protect children and young people from cruel, inhuman
and degrading treatment.

2 UN Committee on the Rights of the Child (2007) General Comment no.8 (2006) on the right of the child to
the protection from corporal punishment and other cruel or degrading forms of punishment. CRC/C/GC/8.

3 Ibid para 14

4 UN Committee on the Elimination of Discrimination Against Women (2013) Concluding observations on the
seventh periodic report of the United Kingdom of Great Britain and Northern Ireland (see recommendation
34(e)). CEDAW/C/GBR/CO/7.



Physical punishment has been highlighted by the UN Human Rights Committee with regard
to the International Covenant on Civil and Political Rights which recommended that the UK
‘should put an end to corporal punishment in all settings, including the home”® and only two
months ago, in its 20th session in August-Sept 2018, the Committee on the Rights of
Persons with Disabilities monitoring the Convention on the Rights of Persons with
Disabilities (CRPD) issued recommendations on corporal punishment: Article 17 of that
treaty confirms the right of every person with disabilities “to respect for his or her physical
and mental integrity on an equal basis with others”

Most recently, in 2017, the Universal Periodic Review (where the UK human rights record is
scrutinised by other UN States and the UN Human Rights Council), a number of nations
criticised the lack of legal reform. The ‘justifiable assault’ defence is specifically referenced
as being deficient and incapable of safeguarding children’s rights.

o UN Secretary General’s Study on Violence against Children Report (2006)

This 2006 report calls on all countries to prohibit all violence against children, including all
corporal punishment, including in the home, as a matter of priority. Professor Paulo Sergio
Pinheiro, the Independent Expert appointed by the UN Secretary General to lead the study
referred to it as marking a ‘turning point,’ leading to an end to adult justification of violence
against children, whether accepted as ‘tradition’ or ‘disguised as discipline’ and stated that
there should be no compromise in challenging violence against children. ‘Their uniqueness
— their potential and vulnerability, their dependence on adults - makes It imperative that
they have more, not less, protection.’®

Successive UN High Commissioners for Human Rights, including Mary Robinson (1997 -
2002), Louise Arbour (2004- 2008) and Kyung-wha Kang (2007-2013) have reinforced
these comments. Marta Santos Pais, current Special Representative on the UN Secretary
General on Violence Against Children, (appointed to follow up on the 2006 study and
promote its recommendations) has stated in response to this call for evidence....

“As Special Representative of the UN Secretary-General on Violence against Children,
my role is to act as a global, independent advocate for the prevention and elimination of
all forms of violence against children, including corporal punishment. My mandate builds
upon the Convention on the Rights of the Child and is committed to advancing progress
in the implementation of the 2030 Agenda for Sustainable Development, which includes
a distinct target on the elimination of all forms of violence against children.

In the fulfilment of my mandate, the promotion of an explicit legal ban on all forms of
violence in all settings is a fundamental priority, as legal reform in this area is an
indispensable step towards building societies where children can grow up free from
violence and from fear. The prohibition of corporal punishment sends a clear and

5 UN Human Rights Committee (2015) Concluding observations on the seventh periodic report of the United
Kingdom of Great Britain and Northern Ireland (see recommendation 20). CCPR/C/GBR/CO/7.

6 United Nations General Assembly (2006) Report of the independent expert for the United Nations study on
violence against children. A/61/299.



unequivocal message to society that violence against children is never justified and can
always be prevented. A legal ban is also crucial for providing guidance to authorities and
professionals on their efforts to tackle deeply rooted social norms, attitudes and
behaviours that condone violence against children. Over the last decade, the number of
States that have introduced an explicit legal ban on violence against children, including
corporal punishment, has more than tripled. Today, more than half of the Member
States of the United Nations have either introduced the ban or have expressed a firm
commitment to doing so;

The Scottish Parliament can add to this growing momentum by passing this important
legislation. Taking such a step would serve to ensure that the legislation in Scotland is
aligned with international and regional human rights standards in this area, including the
provisions of the UN Convention on the Rights of the Child”

o The Council of Europe

The Parliamentary Assembly of the Council of Europe (PACE) adopted a recommendation
in 2004 which condemned the use of corporal punishment of children and called for the
social and legal acceptance of such punishment to end” In 2006, the Council of Europe
launched a Europe wide campaign to prohibit physical punishment and promote positive
parenting. Its Commissioner for Human Rights has regularly raised concern about the laws
in the UK which reflects the ‘availability of reasonable punishment’ defence for parents
charged with common assault and stated that laws allowing reasonable punishment on
children are not compliant with international law.

The European Committee of Social Rights found the UK to be in breach of article 17 of the
European Social Charter in 2005 and in 2012, because it had not prohibited all forms of
corporal punishment in the family.

The European Convention on Human Rights safeguards the child’s rights to protection
against torture, cruel, inhuman and degrading treatment and Article 8 provides for the right
to respect for private and family life. The leading cases unfortunately come from the UK.
The ECtHR first examined physical punishment in 1978, Tyrer v UK8 finding that judicial
birching of a teenage boy breached his article 3 rights; Campbell v Cosans®, looked at the
implication related to physical punishment in schools and led to a prohibition of corporal
punishment in state schools Costello-Roberts v UK then led to corporal punishment being
prohibited in independent schools in 1993.

A v UK (1998)'! resulted in the most recent revision in Scots law around physical
punishment and related to the repeated beating of a boy by his step father, with a garden

7 Council of Europe Parliamentary Assembly, Recommendation No.1666 Europe-wide ban on corporal
punishment of children (Adopted by the Assembly on 23 June 2004 at the 21 Sitting).

8 Tyrer v the United Kingdom, App no 5856/72 (ECtHR, 25 April 1978).

9 Campbell and Cosans v the United Kingdom, App no 7511/76; 7743/76 (ECtHR, 25 February 1982).
10 Costello-Roberts v the United Kingdom, App no 13134/87 (ECtHR, 25 March 1993).

11 A v the United Kingdom, App no 25599/94 (ECtHR, 23 September 1998).



cane. The stepfather had successfully argued a defence of ‘reasonable chastisement,’ but
this was overturned by the ECtHR which found that the treatment violated the boy’s rights
under article 3. Although the case occurred in England, it was a UK judgment and
amendments were made to Scottish law, resulting in the Criminal Justice (Scotland) Act
(2003) which this Bill seeks to amend.

In cases before the ECtHR concerning the physical punishment of children, the ECtHR will
apply its usual test under article 3, i.e. that before finding a violation of the article, it must be
persuaded that the ‘minimum level of severity’ has been attained. However the ECtHR has
repeatedly stressed that the ECHR is a ‘living instrument’ and when interpreting its
provisions, it must have regard to the living conditions within the respondent state and
contracting states and respond to any evolving convergence as to the standards to be
achieved. In this respect, ratification of the CRC by all Council of Europe Member States
which requires states to protect children from all forms of physical or mental violence
(article 19), and near full ratification of the Social Charter, article 17 of which requires states
to prohibit corporal punishment of children and other relevant instruments and initiatives
suggest an ever evolving convergence. *?

Even where the level of severity required for article 3 is not achieved, a violation of article 8
may have occurred as article 8 protects a person’s physical integrity as an aspect of private
life. It imposes a negative obligation on the state not to interfere with a person’s privacy,
family life and home and a positive obligation on the state to ensure that steps are taken to
prevent undue interference with that right.

Article 8 is a qualified right, which means that an interference with the right can be justified
in certain circumstances. For an interference to be justified, it must be in accordance with
the law, in pursuit of a legitimate aim and necessary in a democratic society.

The starting point must be that a child has the same right as anyone else not to be
assaulted. The defence of a justifiable assault currently creates an unwarranted exception
to that right, In our view, it is impossible to argue that the breach of a child’s article 8 rights
in this way is justified as a pressing social need, as there are effective alternative methods
to discipline children which do not breach article 8. Equally the degrading and humiliating
nature of physical punishment can never be a proportionate response.

The Scottish Government has failed to put in place adequate measures to protect children
from the negative outcomes of physical punishment. This Bill can help to rectify this and
make good the Government’s promises. We should not have to rely on a child having to
take a legal case to the ECtHR to test this out and receive protection from assault.

European Union

Children’s human rights have been increasingly embedded into EU legislation with
over 80 legal instruments conferring direct entitlement for children covering a

nttps://rm.coe.int/ CoOERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168007
cf93



range of issues to ensure that children’s rights are protected, respected and fulfilled

across the EU in line with the Charter of Fundamental Rights.*® This Charter imposes a
constitutional obligation on Member States to ensure children’s rights standards when
implementing EU law and the EU’s Court of Justice routinely refers to the Charter when
adjudicating on cases involving children This will cease to apply when the UK leaves the
EU. The European Union Withdrawal Act 2018, gives the UK government power to limit the
ability of devolved governments in exercising their powers to prevent, or amend legislation
from Westminster, even where this contradicts their own commitments to children’s

rights. There is a danger of regression around progressing children’s rights. The passing of
this Act will illustrate that this is not Scotland’s trajectory and that we can be a world leader
in children’s rights.

2. Legal reform is the most effective way to accelerate the decline in physical
punishment

There is no such thing as a ‘reasonable level of violence.’ Legalised violence in one context
risks tolerance or violence against children generally. Evidence from countries where
physical punishment has already been prohibited shows that it is legal change that has
acted as a catalyst for changes in parental behaviour. Professor Michael Marmot of
University College London, stated that “the intention of legal change is not to criminalise
parents, but to help redefine what is acceptable in how we treat our children — and each
other- and what we teach them through our own behaviour.” **

The Global Initiative to End all Corporate Punishment of Children states that prohibition
must be enacted in legislation.

“Only when corporal punishment is prohibited in law, can it be properly implemented and
enforced. Government circulars and policy advice not to use corporal punishment are
positive, but do no amount to probation and are inevitable undermined by laws which allow
physical punishment™®

Evidence from Finland draws the link between the existence of a defence in law and the
continued use of physical punishment in society, noting that the problem was not the use of
disciplinary action as such, but explicit permission to use violence as laid out in the Criminal
Actl®

13 http://www.europarl.europa.eu/charter/pdf/text_en.pdf

14 Heilmann, A., Kelly, Prof. Y & Watt, Prof. R.G (2015) Equally protected? A review of the evidence on the
physical punishment of children. NSPCC Scotland, Children 1%, Barnardo’s Scotland and the Children and
Young People’s Commissioner Scotland.

15 Global Initiative to End All Corporal Punishment of Children (2014) Prohibiting all corporal punishment of
children: learning from states which have achieved law reform (see. p.7).

16 Kotanen, Riikka (2018) Establishing Laws and Policies on Parent to Child Violence in Finland 1965-1983.
Children & Society, 32(2), pp.110-210.



3. Strong and mounting evidence around the harmful effects of physical
punishment on children

Research is of course, not necessary to prove the need for law reform. Children have a
right to be protected from all corporal punishment, in the home and in other settings. This
human right is recognised in international treaties, as noted earlier. What research can do is
evidence the impact that physical punishment can have on children, and on society more
broadly, and it can evidence the changes that have resulted where prohibition has
happened.

Our previous evidence highlighted research on physical punishment that we had
commissioned with the NSPCC Scotland, Children 15t and Barnardos!’. This examined the
findings of 98 scholarly articles, including 74 longitudinal studies published between 2005
and 2015. It looked at the prevalence of physical punishment, the health and development
outcomes for children experiencing physical punishment and potential links between
physical punishment and child maltreatment. The research found a clear link between the
use of physical punishment and increased childhood aggression and anti-social behaviour,
and that rather than improving a child’s behaviour, physical punishment was likely to make
it worse. Several studies showed that the relationship between physical punishment and
problem behaviour was reciprocal, in that it such punishment exacerbates problem
behaviour, leading to a vicious cycle of cascading conflict.

New research published in the journal BMJ in Oct 2018 found that among the 54 countries
or territories, which have banned physical punishment, many have experienced a reduction
in youth violence.

“The association appears to be fairly robust....the 30 countries that have passed
laws banning such punishment in schools or in homes have significantly lower
rates of fighting among adolescent — 69% for males and 42% — compared to the
20 countries with no such bans.”®

To measure physical fighting in these societies, researchers collected data from the WHO’s
Health Behaviour in School-aged children study and its Global School-based Health
Survey.?® The surveys featured self-reported questionnaires from 403,604 students in 88
low- to high-income countries. Students were asked questions about how often or whether
they had been involved in a physical fight within the past 12 months.

These results support the hypothesis that societies that prohibit the use of corporal
punishment are less violent for youth to grow up in than societies that have not. Moreover,

17 Heilmann, A (n 10).

18 Elgar F et al (2018) Corporal punishment bans & physical fighting in adolescents: an ecological study of 88
countries. BMJ Open, 8(9).

19 Elgar,F Associate Professor at McGill University’s Institute for Health and Social Policy.

20 http://www.euro.who.int/en/health-topics/Life-stages/child-and-adolescent-health/child-and-adolescent-
health2/youth-friendly-services/health-behaviour-in-school-aged-children-hbsc2.-who-collaborative-cross-
national-study-of-children-aged-1115



the point was made by the study author, that “public health messaging must be clear that
repealing laws that permit corporal punishment is not synonymous with an absence of child
discipline. All children have the right to that does not endanger their well-being and respects
their right to exist.”

The BMJ findings add to growing evidence suggesting corporal punishment has a
significant influence on adolescent health and safety.

The message from research is clear — prohibition alongside government led population
measures to raise awareness of the law is essential prohibit the physical punishment.

4. International/ global norms:

'As of October 2018, 54 countries have achieved prohibition in all settings, according to
the Global Initiative to End All Corporal Punishment of Children. Fifty-six others have
committed to reforming laws to achieve a total ban?'.'

Professor Michael Marmot again “On the issue of physical punishment, Scotland is out of
step with Europe and increasingly the world. There is an urgent need for Scotland and the
rest of the UK to comply with international human rights law and to prohibit all forms of
physical punishment” %2

5. Clarity for children and young people, parents and professionals

If the current law is changed through the Bill, it will provide much needed clarity in the law.
As noted, most forms of physical force against a child are unlawful, but not all. By retaining
the Common Law defence of reasonable chastisement, we are sending out a message that
some forms of assault against children are acceptable. This is unclear for young people,
parents and practitioners as well as being indefensible in human rights standards.

6. More effective parenting strategies

This Bill must go hand in hand with positive, non violent and respectful parenting, based on
the child’s best interests and encompassing a child’s right to equal dignity and respect.
Effective discipline cannot by taught through violence of any form. Positive parenting
reguires a non-violent environment where parents do not use corporal or psychologically
degrading punishment to resolve conflict or teach discipline and respect.

7. Areduction in pressure to services

2! https://endcorporalpunishment.org/
22 Heilmann, A. (n 10)
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Significant evidence from countries which have changed the law shows that legislation
which sits alongside public awareness campaigns have led to both a change in public
attitudes and nor does it result in the criminalisation of parents. The Republic of Ireland
changed the law in 2015 and no evidence suggest that their prosecution rates have
increased. Similarly in New Zealand. There is no evidence to indicate that parents will be
criminalised as a result.

The Global Initiative to end All Corporate Punishment of Children’s Review (2015)% showed
that public acceptance follows on from legal change, as well as a decline in severe physical
abuse.

e Do you see any additional impact on groups with protected characteristics?

All groups of children will be impacted by the change, thus having an overall positive impact
on all children.

A study published in 2013, which used UNICEF data on more than 45,000 2-9 year olds
from 17 countries, found that children with disabilities were more likely to be physically
punished and more likely to experience severe physical punishment than children without
disabilities. Caregivers of children with disabilities were also more likely to believe that they
needed to use physical punishment than caregivers of children without disabilities.?

The Global Initiative to End All Corporal Punishment on Children’s submission to the United
Nations High Commissioner for Human Rights?® provided evidence to show that children
with disabilities are particularly vulnerable to treatment that constitutes corporal punishment
(from both their caregivers and teachers) and stated that prohibiting in law, and eliminating
all corporal punishment of children in schools is a critical step to ensure access to inclusive
education for children with disabilities, and though education, to enable their empowerment.

UNCRPD General Comment No. 6 on equality and non-discrimination reminds states of
their obligation to guarantee the right of children with disabilities to be equally protected
under the law from assault.?®

It is also worth noting that although all children, including children with disabilities, have the
right to equal protection from assault under the law, corporal punishment can have
particularly adverse consequences on children with disabilities whose medical conditions
can be aggravated from the punishment itself. Experiencing physical punishment can also
trigger a phase of regression in developmental terms.?’

23 https://endcorporalpunishment.org/review

24 Hendricks, C. et al (2014), “Associations Between Child Disabilities and Caregiver Discipline and Violence in Low- and
Middle-Income Countries”, Child Development, published online 29 July 2013

25 Human Rights Council resolution 37/20 "Empowering children with disabilities for the enjoyment of their
human rights, including through inclusive education”

26 https:/itbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=4&DocTypelD=11

27 Human Rights Watch & American Civil Liberties Union (2009), Impairing Education: Corporal Punishment of
Students with Disabilities in US Public Schools, www.hrw.org/node/84950
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“Children with disabilities, just as any other children, should enjoy a life free of all forms of
violence. The international community and States must work together to guarantee that all
children enjoy their right to dignity and integrity and are free of any form of corporal
punishment?®,”

e Arethere any equalities and human rights issues raised by the approach taken
in the Bill that should be considered?

See comment above

e Will the Bill result in any resource implications for your organisation or you as
an individual? If so, please explain and provide any supporting information.

No resource implications for the office
e Please tell us about any other comments you feel are relevant to this Bill

Children and young people also support this change in the law. Their comments were
covered in substantial detail in our earlier response and they continue to make their voice
heard. This Bill has widespread support across civil society including the Scottish Police
Federation, Social Work, Royal College of Paediatrics and Child Health and the Church of
Scotland as well as across academia.?®

Incorporating the CRC into Scots law

The Scottish Government has committed to incorporating the principles of the CRC into
domestic law and this matters a great deal. “The States Parties where the UNCRC has
been incorporated into the national legal system (i.e. Belgium, Norway and Spain), children
are more commonly perceived as rights holders, with a broader context of respect for
children’s rights....where the CRC has formal standing in the domestic system it becomes
an influential touchstone at national level, for law and policy makers, for advocates and
those who with and or children®.”

It is within the Scottish Parliament’s legislative competence to incorporate the UNCRC into
domestic law. Indeed there is a democratic mandate in the Scottish Parliament for
incorporation within this Parliamentary session, based on party commitments and
manifestos; a mandate that has been consistently echoed by civil society, academia and
importantly children and young people. Scotland is a relatively small country, but it can
truly become a world leader in children’s rights if commitments made are put into action.
Next year we will be celebrating the 30" anniversary of the CRC. What better time to

28 (http://www.parliament.scot/S5MembersBills/Consultation_summary physical _punishment.pdf

29 Catalina Devandas Aguilar, Special Rapporteur on the rights of persons with disabilities, 2014)

30 Kilkelly., U., 2018, The UN Convention on the Rights of the Child: Incremental and Transformative
approaches to Legal Implementation
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incorporate the CRC into domestic law and make Scotland the best place for children to
grow up.
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